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To,

The Registrar General,

Hon’ble National Green Tribunal,
Principal Bench,

Faridkot House, Copernicus Marg,
New Delhi- 110001

Sub: Response on bchalf of the Respondent No-3, Uttar _Pradesh Pollution
Control Board, in compliance to the order dated 25.04.2024 passed by the
Hon'ble National Green Tribunal, Principal Bench New Delhi in Original
Application No. 456 of 2023 In the matter of Ram Rang Shukla Versus

State of U.P. & Others.

Sir,
Kindly refer to the subject mentioned above. In compliance of the order dated
25.04.2024 passed by the Hon’ble National Green Tribunal, Principal Bench, New
Delhi in Original Application No. 456 of 2023 in the matter of Ram Rang Shukla
Versus State of U.P. & Others. Please find attached herewith the response on behalf
of Respondent No-3 Uttar Pradesh Pollution Control Board for your kind perusal and

further necessary action.

Sincerely Yours;?m

¢, A
Enclosures: As above np
(Dr. TN Singh)

Regional Officer
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BEFORE
THE HON'BLE NATIONAL GREEN TRIBUNAL, NEW DELHI
ORIGINAL APPLICATION NO- 456 / 2023

IN THE MATTER OF:

Ram Rang Shukla Applicant

Versus

State of U.P. & Ors. Respondent
Order Date- 25.04.2024
Next Listing- 07.08.2024

Response on behalf of the Respondent No-3, Uttar
Pradesh Pollution Control Board, in compliance to
the order dated 25.04.2024 passed by the Hon'ble
National Green Tribunal, Principal Bench, New Delhi
in Original Application No. 456 of 2023 In the matter
of Ram Rang Shukla Versus State of U.P. & Others.

That the Hon'ble National Green Tribunal, Principal
Bench, New Delhi vide its order dated 25.04.2024 in
Original Application No. 456 of 2023 in the matter of Ram
Rang Shukla Versus State of U.P. & Others has passed
the orders. The relevant excerpt of the said order is as

below:-
Y eveees 8. In view of the above respondent no. 1-State of Uttar
Pradesh and respondent no. 3-UPPCB are directed to file
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their responses regarding requirement of compliance with
siting criteria under the Uttar Pradesh Brick Kilns (Siting
Criteria for Establishment) Rules, 2012 by the brick kilns
established before enactment and commencement of the

”

above said Rules.......

Response

1. That Paryavaran Anubhag, Uttar Pradesh Shasan
vide notification no- 921/55-Parya/12-94 (Parya)/11
Lucknow, dated 27.06.2012 had notified The Uttar
Pradesh  Brick Kilns (Siting  Criteria  For
Establishment) Rules, 2012 (hereinafter referred as
Rules, 2012). The copy of the notification dated
27.06.2012 is being attached as Annexure No.-1 to
this response.

2. That in the relevant excerpt of the above Rules,

2012 is as follows:

..... In exercise of the powers under sub section (1) of
section 54 read with clause (z) of sub section (2) of the
said section and sub section (1) of section 21 of the Air
(Prevention And Control) of Pollution) Act, 1981 (Act
no.14 of 1981) the Governor, after consultation with the
Uttar Pradesh Pollution Control Board and after
considering the objections and suggestions recejved
from concerned person, is pleased to make the
following rules with a view to regulating the siting
criteria for the establishment of new brick kilns in the
State of Uttar Pradesh....
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. That the Hon'ble National Green Tribunal, Principal

Bench, New Delhi vide its judgment/order dated
07.05.2015 in Appeal No. 74 of 2014 in the matter of
M/s Jai Hanuman Ent Udyog versus UP Pollution
Control Board & Others has passed the following

order. The relevant excerpt is as below:-

........ 6. Once it is undisputable on record that the unit of the
appellant came into existence and started operating in the year
2010, without obtaining consent of the UPPCB in terms of the Air
Act, then the consequences of it being an illegal unit and carrying
out an unlawful activity would necessarily follow. A unit, which is
established contrary to law and which pollutes the environment,
cannot claim any advantage at a subsequent stage on the strength
of the NOC from the Zila Parishad, which had no jurisdiction to deal
with any of the matters, particularly of environment, as
contemplated under the provisions of the Air Act. It is not a case of
lack of jurisdiction but that of no jurisdiction of the Zila Parishad. It
was mandatory for the appellant to establish its units only upon
grant of Consent to Establish and the Consent to Operate from the
UPPCB. Having failed to comply with its statutory obligation, the
appellant is estopped from claiming the benefit of law under the
Rules in force in 2010, as opposed to the applicability of Rules of
2012,

7. Even otherwise, the environmental laws including the provisions
of the Air Act and the Rules of 2012 are social beneficial legislation,
intended to provide and serve greater cause of public health and
environment. The purpose is to ensure that because of the
emission from the brick kiln, the people residing in vicinity do not
suffer on account of air pollution resulting from such activity. The
purpose of providing a mandatory statutory distance of the brick
kiln from the residential areas is to ensure that the people carrying
on activity, particularly like schools and residential areas, are not
adversely affected by carrying on of such activity. The fact that the
unit of the appellant had so far been operating without obtaining
consent of the UPPCB and in violation of the prescribed standards,
would not vest in him a right to continue with such unlawful
activity. Admittedly, the unit applied for obtaining consent of the
UPPCB for the first time in the year 2013, thus, that will be the point
of time to determine the application of the laws. This Tribunal had
the occasion to deliberate upon and decide a somewhat similar plea
in the case of Himmat Singh Shekhawat v. State of Rajasthan and
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Ors., 2015 All (I) NGT Reporter (1) (Delhi) 44. The plea raised therein
was that since the Project Proponents had been carrying on the
mining activity for a considerable time, therefore, the preventive
and precautionary steps directed to be taken under subsequent
laws were not applicable upon them, including the judgment of the
Supreme Court prohibiting mining activity in an area of less than
five hectares without prior Environmental Clearances. The Tribunal
took the view that such activities and restrictions, imposed in the
interest of the environment, are not stricto sensu retrospective but
are retroactive, as they do not take away the vested rights but only
permit continuation thereof, subject to further restrictions. The
Tribunal held as under under:

“75. The environmental laws are laws enacted for the benefit
of public at large. They are socio-beneficial legislation enacted to
protect the environment for the benefit of the public at large. It is in
discharge of their Constitutional obligation that such laws have
been enacted by the Parliament or by other authorities in
furtherance to the power of delegated legislation vested in them.
These legislations and directives are incapable of being compared
to the legislations in the field of 82 taxation or criminal
Jurisprudence. These laws have been enacted to protect the
Fundamental Rights of the citizens. Thus, the contention that the
existing mine holders would not be required to comply with the
requirements of environmental laws, cannot be accepted. To
illustratively examine this aspect, we may take a hypothetical
situation, not far from reality. An industrial unit which had been
established and operationalized prior to 1974, 1981 and/or 1986,
was granted permission under the laws in force and the unit owner
had made heavy investments in making the unit operational. The
Water (Prevention and Control of Pollution) Act came into force in
1974, Air (Prevention and Control of Pollution) Act in 1981 and
Environment (Protection) Act in 1986. All these Acts deal with
existing units as well as the units which are to be established in
future. These laws granted time to the existing units to take all anti-
pollution measures and obtain the consent of the respective
Pollution Control Boards to continue its operations. Failure to do
so, could invite penal action including, closure of industry under
these Acts. The said Unit should not be permitted to contend that
since it was an existing unit, it has earned a right to pollute the
environment and cause environmental pollution, putting the life of
the others at risk, on the ground that it was an existing unit and was
operating in accordance with law. Such a contention, if raised,
would have to be noticed only to be rejected. Similarly, these
Notifications or Office Memorandums, having been issued under
the environmental laws, would equally apply to the existing
industries as well. The directions contained in these 83
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Notifications and Office Memorandums which are otherwise valid,
would equally operate to the existing mines as well as the newly
undertaken mining activities. All that the law would require, is to
glve them some reasonable time to comply with the requirements of
law, wherever a specific time is not provided under the Act or the
Notification. Obviously, these laws stricto sensu are not
retrospective, as they do not abolish or impair any vested rights
under the existing laws. However, these laws impose a new
obligation without taking away the vested right. In that sense and
somewhat loosely, it can be interpreted as being retroactive in
nature, as they do not take away the right of the person to carry on
business or his industrial unit, but only impose a new obligation to
take Environmental Clearance under the environmental laws. The
activity is not prohibited, but, compliance to the environmental laws
is made mandatory. Examined from that angle, in so far as we have
held, the Notification dated 1st December, 2009, Office
Memorandums dated 18th May, 2012, 24th June, 2013 and 24th
December, 2013, except to the extent they have been quashed as
above by us, are valid and would be enforceable against even the
existing mining lease holders. They cannot be permitted to destroy
the environment and ecology for their personal gains on the
strength of the contention that they are existing units and these
Notifications, Office Memorandums would not apply to them. State
of Karnataka has already given a one year time to the existing mine
lease holders to comply with the requirements of obtaining
Environmental Clearance. Similarly, the State of Rajasthan 84 and
Himachal Pradesh should also direct the existing mine lease
holders to take Environmental Clearance, irrespective of their area
of mining. The Hon'ble Supreme Court in the case of Deepak Kumar
(supra) has clearly directed that the miners possessed of mining
area of less than 5 hectares cannot operate without taking
Environmental Clearance. This would unexceptionally apply to the
new units, but, in our considered view, would also apply to the
existing mine lease holders as well; except that they would have to
be given time to comply with the requirements of law.”

8. In view of the above stated principles, we are of the considered
opinion that the appellant has no case for validly challenging the
order dated 13th August, 2014. The appellant cannot take
advantage of his own wrong conduct, which is in violation to the
laws in force at the relevant time. We are in complete agreement,
though, for different reasons, which we have afore-recorded, with
the conclusion arrived at by the Appellate Authority in the
impugned order dated 13th August, 2014....... "
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4. That the Hon'ble National Green Tribunal, Principal

Bench, New Delhi in above judgment held that the
brick kiln which did not have a valid consent to
Establishment/ Consent to Operate from the Uttar
Pradesh Pollution Control Board prior to enactment
of Rules, 2012, need to fulfill the siting criteria

enumerated in Rules, 2012.

. That in compliance to the order dated 02.08.2023

passed by the Hon'ble National Green Tribunal,
Principal Bench, New Delhi in Original Application
No. 456/2023, a Joint Committee Report has been
submitted by the Uttar Pradesh Pollution Control
Board vide letter no. H02434/C-6/Gen-790/0A
No0.456/23/2023 dated-30.10.2023 before Hon'ble
Tribunal, New Delhi. The relevant excerpt of the
said report is as follows:

“....(i) The questioned unit M/s C.H. Ent Bhatta,
Behind Indian Oil Petrol Pump, Bandhwa
Chauraha, Wazirganj, District-Gonda, Uttar
Pradesh has obtained Consent To Establish
(CTE) Vide Ref. No. 3062/NOC/2011 dated-
23.03.2011 To establish the Ent Bhatta on Arazi
No.-821, Vill-Bandhwa, Wazirganj, Gonda as per
Zila Panchayat Guidelines before

implementation of The Uttar Pradesh Brick Kilns

&
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(Siting Criteria For Establishment) Rules, 2012
notified by Govt. of U.P. vide Ref. No.921/55-
Parya / 12-94 (Parya) 2012, dated- June27,
2012....”

6. That in compliance to the Hon'ble Tribunal order
dated 25.04.2024, the Regional Office, Uttar
Pradesh Pollution Control Board, Ayodhya vide
report dated 12.07.2024 has informed the site of the
brick kilns in question i.e. M/s C.H. Ent Bhatta, Vill-
Bandhwa, Wazeerganj, Tehsil- Tarabganj, District-
Gonda is not meeting the siting criteria framed
under the Uttar Pradesh Brick Kilns (Siting Criteria
for Establishment) Rules, 2012. A copy of the said
report dated 12.07.2024 is being attached as

Annexure No.-2 to this response.

Therefore, the above response on behalf of Uttar
Pradesh Pollution Control Board is placed before the
Hon’ble National Green Tribunal for perusal and kind
consideration please.

Place: Lucknow

(v.\
. P
Dated: Q%QO\‘QA

(Dr TN Singh)
Regional Officer,
Uttar Pradesh Pollution Control Board,
Ayodhya
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8. In view of the above respondent no. 1-State of Uttar Pradesh and respondent no. 3-UPPCB are directed to file
lhc.\r responscs reganding requirement of complience with siting criteria under the Uttar Pradesh Brick Kilns (Siting
Criteria for Establishment) Rules, 2012 by the  brick kilns cstablished before enactment and commencement of the
above said Rules.
9. UPPCB is also dirccted to specifically mention in its response as to whether respondent no. 4- brick kiln meeta
the siting criteria framed under the Uttar Pradesh Brick Kilns (Siting Criteria for Establishment) Rules, 2012.
10. Responscs by respondent no. 1-State of Uttar Pradesh and respondent no. 3-UPPCB be filed within two moriths

at judicial-ngt@gov.in preferably in the form of scarchable PDF/OCR Supported PDF and not in the form of Image
PDF.

11. List for further consideration on 07.08.2024.

12. In view of the observations made in the additional status report regarding compliance by respondent no.4- brick

kiln, respondent no. 4 brick kiln is allowed to operate till the date of hearing fixed subject to further orders to be passed
by this Tribunal in this regard ”
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Indian Oil Petrol Pump, Bandhwa Chauraha, Wazirganj, District- Gonda, Uttar Pradesh has obtained Consent
To Establish (CTE) Vide Ref. No. 3062/NOC/2011 Dated- 23.03.2011 To cstablish the Ent Bhatta on Araz No. —
821, Vill- Bandhwa, Wazirganj, Gonda as per Zila Panchayat Guidelines before implementation of The Uttar
Pradesh Brick Kilns (Siting Criteria For Establishment) Rules, 2012 Notificd by Govt. of U.P. vide Ref. No.
921/55-Parya/12-94(Parya)/2012, dated- June 27, 2012.”
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